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JURISDICTION

This court has jurisdiction to decide this appeal~ pursuant to Utah Code §78A-3l 02(3 )0)(2009)~ as an appeal from entry of a judgment upon a jury verdict by the Third

Judicial District Court of Salt Lake County, State of Utah, entered on October 20, 2016.
ISSUES ON APPEAL

The following issues are presented on appeal:
1.

Whether~ under the LRA 1~· the trial court e1Ted in refusing to hold Smith ~s and J & I
liable for the negligence of Ga1eno, an independent contractor hired to clean the store
floors~ in leaving a puddle of soapy water on the store floor?

2.

Whether the trial court etTed in construing._, ;;damae:ef~ under the LRA to include
'-

taxable costs?
The standard of review for both issues is de nova. The decision whether a lce:al dutv.,
~

is non-delegable is a question oflaw for the court, but~ in any event~ the parties stipulated that
the duty \Vas non-delegable. This. then~ framed a question of statutory construction. i.e .. does
the LRA preclude holding the landowner (principal) liable for the negligence of an
independent contractor (agent)? Questions of statutory construction are legal questions
reviewed de novo. Stare ,._ Robertson. 2017 UT 27. i:14:

P.3d

. Likewise. the

question whether the LRA requires reduction of taxed costs by the percentage of fault
assessed to the defendant is one of statutory construction. Id. (The amount of costs taxed is
not disputed.)
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ST ATEl\1ENT OF THE CASE
1.

Nature of the Case
This case is a suit for damages for injuries Gloria sustained when she slipped and fell

at a Smith~s in Salt Lake Cit-y, Utah, on August 26, 2011. (R. 1-4).
2.

Course of Proceedings and Disposition in the Court Below
Rodriguez filed this action against Smith's on January 22~ 2013. (R. 1-4). The Third

District Court, J. Hogan, presided over a jury trial on February 24~ 2016~ (R. 376-427)~ and
entered judgment on that verdict on October 20, 2016 (R. 594-597). Rodriguez appealed. (R.
(@

607-608)~ and this Court granted retention on January 25~ 20 I 7.

3.

Statement of Relevant Facts on Appeal 2

Rodriguez Slips And Falls At Smith's Store.
Plaintiff/Appellant Gloria Rodriguez C"Rodriguez~~), alleged that she went to a store
of Defendant/Appellee Smith's Food & Drug Center c-·smith 1s··) to purchase breakfast
groceries. shortly after the store opened at 6:00 a.m .. after over-night cleaning. (R. 6).
Rodriguez slipped and fell on a small puddle of soapy \VateL apparently left by an employee
vb

of the overnight cleaning crev. ·. Defendant Benigno Galeno (.. Galeno·} (R. 7-8). She alleged

that Smith's had contracted with Defrndant/Appellec J & I Maintenance. C·J&r~). for
janitorial serYices~ including over-night cleaning services. (R. 7 L J & I then contracted with

Galeno to perform the over-night cleaning services. (Id.).

')
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Rodriguez' Claims Against Defendants:

Rodriguez claimed Galeno, Smith~ s and J & I were negligent by leaving a puddle of
soapy water on the floor after over-night cleaning. (R. 5-8). Rodriguez claimed that Smith's
was negligent for failing to inspect the floor prior to opening at 6:00 a.m., and failing to
inspect the floor after opening the store~ but before Rodriguez fell. (R. 7). Smith's filed a
cross-claim against J & I and Galeno. (R. 13-19). Smith's sought to have J & I and Galeno
on the special verdict fonn as responsible parties. (R. 21-24.).
Rodriguez Dismisses Galeno.

Prior to triaL Rodriguez dismissed her claims against Galeno. (R. 233-234 ).
The Jury Finds In Favor Of Rodriguez Against Smith's And Galeno.

Rodriguez' claims were tried to a jury on February 24, 2016. on liability only. The jury
was instructed that:
"'The parties have stipulated that J & I Maintenance~ Inc. was the independent
contractor of Smith's Food & Drug Centers. Inc. to. among other things. clean
its floors. The parties have also stipulated that Galena Benigno d.b.a.
American Janitorial Scr\'ices was the independent contractor of J & I
Maintenance~ Inc. to clean Smith's Food & Drng Center Inc.'s floors .... Smith's
Food & Drug Centers. Inc has a non-delegable duty to keep its premises
reasonably safe for invitees and the la\v imposes liability for physical hann
caused by the breach of the non-delegable duty to keep its premises reasonably
safe for invitees even though Smith's Food & Drug Centers~ Inc. may have
contracted with others who performed the work which caused the injuri'.
'--

.•

j

~-

~

-

(Jury Instruction 19)(R. 397. 446. Appx. A).
The trial involved both the indi\·idual or direct liability of Smith· s for its own conduct.
and the liability of Smith· s f1.)r J & 1and Galeno~ under the non-delegable duty doctrine. The
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trial court instructed the jury to allocate fault separately to each potentially liable party. The
~

\@

jury allocated fault as follows:
Smith's

5%

Store

J & I Janitorial

0%

Janitorial Contractor to Smith~ s

Galeno

75%

Over-night Cleaning Contractor

Gloria Rodriguez

20%

Customer

i.J

(R. 425-526~ Appx. B).
Rodriguez and Smith's thereafter stipulated to her damages, of $22,000.00~ (R. 513514 ). together with pre- judgment interest of $4, I 40.40~ (R. 597). Costs were taxed to
Rodriguez against Smith's in the amount of $819. 70. The trial court then entered judgment
against Smith's for $1, I 00.00. or 5% of Rodriguez' damages. (R. 595-597; Appx. D). Despite
having given Jury Instruction 19~ when entering judgment~ the trial court refused to add the
fault allocated to Galeno, to the fault a1located to Smith~ s. Like\vise. it failed to add fault
allocated to Galeno to J & I. (Id.).

Further. the trial court construed ··damages~~ underthe LRA. to include ··taxable costs~~.
and taxed costs against Smith's for $40.99~ or 5% of Rodriguez' taxed costs. The trial court
taxed costs against Rodriguez. and in favor of J & I in the amount of $510. 70. (R. 597).

Rodriguez appealed and retention ,-vas granted.
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SUMMARY OF ARGUMENT
A store owner has a non-delegable duty to customers to keep its floors safe. Because
of this, the parties stipulated before trial that Smith's and J & I would be liable for any fault
of Galena, as well as for their own negligence. The trial court correctly instructed the jury
how to allocate fault among Smith's, Galeno, J & I and Rodriguez. The trial court correctly
submitted a special verdict to the jury, to separately allocate fault among Smith's, Galeno,

J & I and Rodriguez. The jury allocated 75% to Galeno, and 5% to Smith's. However, the
trial erred in refusing to enter judgment against Smith's for 80% (75% Galena + 5%
Smith's). And it erred in failing to enter judgment against J & I for 75% (75% Galeno).
These entities, Smith's and J & I, are both liable for Galeno. because the duty to properly
clean the store floors for customers was non-delegable. In essence~ the trial court incorrectly
allowed Smith's and J & I to delegate a non-delegable duty.
The trial court correctly taxed costs in favor of Rodriguez, as a prevailing party.
However, the trial court erred by reducing her taxed costs to 5%>~ which was the percentage
of individual fault allocated to Smith's by the jury. Rodriguez is entitled to all her taxable
costs. because costs are not damages under the LR.A. \Vhile damages are recoverable under
the LR.A according to allocation of fault. costs are taxed in full to the prcvaj}ing party .

.:::_,
_
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ARGUMENT
PART ONE
Smith -'s Should Be Liable for Its' Contractor's Fault

I. RODRIGUEZ PRESERVED THE ISSUE \\'l-IETHER SMITH'S AND J
& I WERE LIABLE FOR GALENo~s BREACH OF SMITH'S
NON-DELEGABLE DOTY TO THE PUBLIC.
A.

Standard for Preservation Of Issue.

·'Preservation requires affording the district court a meaningful opportunity to rule on
the ground that is advanced on appeal ... ~~. Hill v. Superior Prop. Mgt. Serv., Inc., 2013 UT
~

60, ,46; 321 P.3d 1054, 1063.

B.

Pre-Trial Preservation Of The Non-Delegable Duty Rule Applied To Smith's
And J & I.

Rodriguez raised the non-delegable duty issue two months before trial~ when
discussing jury instructions with the trial court and Smith's counsel. At that time, Rodriguez
submitted a proposed jury instruction based upon the non-delegable dut)' rule. (R. 339-341 ).
The applicability· of the non-delegab]e duty rule ,,,as conceded by Smith~s counsel. (R. 535).
As a result Smith~s counsel agreed to give Jury Instruction 19. Jury Instruction 19 stated that

Smith~s mved a non-delegable duty. and would be liable for any fault of Galeno. That jury
instruction also stated that J & I Ivlaintenance had assumed Smith~ s duty. and that it also
vmuld be liable for any fault of Galeno.

6
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C.

Preservation At Trial Of The Non-Delegable Duty Rule Applied To Smith's And
J & I.

Jury Instruction 19 setting forth the liability of Smith~s and J & l for Galeno~s
negligence was in fact given at trial. (R. 446).

D.

Post-Trial Preservation Of Non-Delegable Duty Rule Applied To Smith's And

J&I.
After trial, Rodriguez submitted a proposed judgment that reflected the la,v stated in
Jury Instruction 19. (R. 536-537~ 598-599; Appx. C). Rodriguez submitted a memorandum
arguing in support of that judgment~ relying again upon the non-delegable duty rule. (R. 458~

464). Smith~s objected to Rodriguez~ proposed judgment~ (R. 550-558)~ and the issue vvas
submitted to the court for decision.
Far from being unpreserved~ the issue of the liability ofSmith~s and J & I for Galeno~s
fault was raised before. during and after trial in an appropriate fashion~ to give the trial court

a ;~meaningful opportunity .. to rule on it. In fact, up until entry ofjudgment~ Rodriguez~ nondelegable argument was stipulated to by Smith~ s. All the trial court had to do was enter
judgment based upon that stipulation in Jury Instruction 19: according to the findings of fact

by the jury. Rodriguez is not complaining of anything the trial court did before trial. or at
trial: so preservation is not an issue prior to post-verdict motions. The trial court and Smith· s
counsel were well informed as to Rodriguez· position on the application of the non-delegable

duty rule to Smith· sand J & Land had ··meaningful opportunity" to apply that rule.

7
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II. SMITH'S STIPULATED TH.AT IT HAD A NON-DELEGABLE
DUTY TO KEEP ITS FLOORS CLEAN FOR THE SAFETY OF
CUSTOMERS
Smith's conceded that it owed a non-delegable duty to Rodriguez, to keep its floors
easonably safe for her use. That is why Jury Instruction 19 was given.
III. SMITH'S STIPULATED THAT IT CONTRACTED WITH J & I
TO PERFORM ITS NON-DELEGABLE DUTY TO KEEP ITS FLOORS
CLEAN FOR THE SAFETY OF CUSTOMERS
Smith's stipulated in Jury Instruction 19 that it contracted with J & I to clean its floors
for the safety of its customers. J & I stipulated that it contracted \Vith Galeno to perform that

IJ

duty.
IV.BECAUSE GALENO BREACHED SMITH'S NON-DELEGABLE DUTY
TO KEEP THE FLOOR CLEAN, SMITI-rs IS LIABLE FOR HIS FAlJLT (75%)
Because Smith~s and J & I stipulated in Jury Instruction 19 that Smith~s contracted
\Vith J & I to clean its floors for the safety of its customers, Smith's is liable for Galeno's

75% fault. Because J & I stipulated that it contracted ,vith Galeno to perform that nondelegable duty of Smith's. it is liable for Galena· s 75% fault.
V.
THE LRA DOES NOT ALTER TI-IE T~A.DITIONAL APPLICATION OF
THE NON-DELEGABLE DUTY RULE TO HOLD A BUSINESS OWNER
LIABLE FOR THE NEGLIGENCE OF AN INDEPENDENT CONTRACTOR

Smith~ s argued. post-triaL that the LRA limited its 1iability to the percentage of fault
individually allocated to it. (R. 580-581 ). Smith ·s did not attempt to square this argument
with Jury Instruction 19.
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A.

The LRA Does Not Affect Re!lpondeat Superior Liability.
This Court has held that the LR.A did not repeal vicarious liability in the form of

respondeat superior. M.J. v. Wisan~ 2016 UT 13, ,36, 371 P.3d 21, 28. Respondeat superior

is a common la\\' doctrine that holds a principal liable for the torts of an agent. Id. , 50. 'The
basic question presented under this doctrine is whether to treat the torts of an agent as the
acts of the principal.~~ Id.. Respondeat superior "escapes the coverage of the LRA because
it does not depend on any showing of ~-fault'~ by the party subject to liability'~. Id., ,36.
Paraphrasing, Smith~s liability for the neglect of Galeno depends on a relationship (the
(.f9

independent contractor agreement between Smith~ s~ and with J & I and Galeno ), and an act
or breach by a third party (Galeno ).

B.

The Non-Delegable Duty Rule Creates A Form Of Respondeat Superior Liability
Of A Business Owner For Negligence Of An Independent Contractor In Keeping
Premises Safe For Customers.

It seems that the non-delegable duty of a business owner presents a classic situation
calling for treating ~-the torts of an agent as the acts of the principal.'~ Id.

,so. Smith~s had

a duty to keep its store floors clean for the safety· of customers. When it hired someone else,
J & I. to perfonn that duty. it created a principal/agent relationship ,;vith J & I. Because this
duty was ~-non-delegabJe~·. it creates a form of respondeat superior liability on Smith~s. 2
Dan B. Dobbs et al.. The Law of Torts§ 276. at 84 (2d ed.2011) ("The landO\vner owes to
the invitee a nondelegable duty of care to make conditions on the land reasonably safe .... ~·),

9
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quoted in Barneck v. Utah Dep't o_f Transp., 2015 UT 50, ~14, fn. 4~ 353 P.3d 140~ 144.
~

Accord, Price v. Smith ·s Food And Drug Centers, Inc.~ 2011 UT App 66~ 252 P.3d 365.
Rodriguez believes that every court that has been called upon to examine ,vhether a
repeal of classic joint and several liability severs the non-delegable duty, has answered that

it does not. For example, Rodriguez points to Srithong v. Total Investment Co.:
... the nondelegable duty rule is a form of vicarious liability because it is not
based on the personal fault of the landowner who hired the independent
contractor. Rather, the party charged with a nondelegable duty is "'held liable
for the negligence of his agent, whether his agent was an employee or an
independent contractor." (Maloney v. Rath, supra, 69 Cal.2d at p. 446, 71
Cal.Rptr. 897, 445 P .2d 513; italics added.) Regardless of~, 'how carefullf ''
the landowner selected the independent contractor, the landowner '" •is
answerable for harm caused by the negligent failure of his contractor [T ~,
(Brmvn v. George Pepperdine Foundation, supra~ 23 Cal.2d atp. 260. 143 P.2d
929. italics added.)
23 Cal.App.4th 72t 727. 28 Cal.Rptr.2d 672~ 675 (Cal.Ct.App. 1994). Thus, Srithong held
that Califomia~s repeal of joint and several liability (as to non-economic damages) in
Proposition 51 did not affect the liability of a landlord for failure to fulfill a non-delegable
duty. California law on this point was again canYassed in Koepnick v. Kashiwa Fudosan

America, Inc .. 173 Cal.App.4th 32~ 92 Cal.Rptr.3d 453 (Cal.Ct.App. 2009) and Srithong~s
holding re-affinned.

1

Accord. De Los Santos v. Saddlehill, Inc .. 211 NJ.Super. 253. 511 A.2d 721 (NJ.
App. 1986 ): Ga20 v. Cizy a/Stanford~ 255 Conn. 245. 785 A.2d 505 (Conn.2001 ): Schmeck

i Rodriguez believes that Srithong \\'aS implicitly endorsed by the California Supreme
Court in Si:oBright Ins. Co. r. US Ainrays~ 52 Cal.4th 590. 129 Cal.Rptr.3d 601. 258 P.3d 737

(2011 ).

10
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v. City ofShawnee, 651 P.2d 585, 600-601 (Kan. 1982); Suarez v. Gonzalez, 820 So.2d 342
~

(Fla.Ct.App. 2002); Pembroke Lakes Mall Ltd. v. McGruder~ 13 7 So.3d 418 (Fla.Ct.App.
2014); Wiggs v. City ofPhoenix, 198 Ariz. 367, 10 P.3d 625 (Ariz. 2000).

C.

Because The Duty To Keep The Store Floors Clean For Customers Was NonDelegable, The Trial Court Had No Choice But To Enter Judgment Against
Smith's And J & I, For Galeno's Fault As Found By The Jury.
The jury is directed to make an allocation of fault by Utah Code §78B-5-8 l 9(2008):

( 1)
The trial court may, and when requested by any party shall, direct the
jury, if any, to find separate special verdicts determining the total amount of
damages sustained and the percentage or proportion of fault attributable to
each person seeking recovery, to each defend ant~ to any person immune from
suit, and to any other person identified under Subsection 78B-5-821 ( 4) for
whom there is a factual and legal basis to allocate fault.
This directive to the jury to determine the percentage of fault only applies where ·there is a
~

factual and legal basis to allocate faulf'. The liability of Smith~ sand J & I for Galena~ s fault
is vicarious: and there is no ~~basis to allocate fault'" benveen them on that basis. That is vvhy
the jurf s special verdict answers have nothing to do with the vicarious liability of Smith~ s
or J & I for Galeno's fault. Jury Instruction 19 was advisory. for the jury~s knowledge~ while
making allocations of fault. It was advisory in the ,-my that a jury is advised that the fault of
multiple defendants are aggregated for purposes of comparison with the plaintifTs fault.

Nixon v. Salt Lake City Corp.~ 898 P.2d 265 (Utah i 995). It ,vas advisory in the way that a
~

jury is advised about the effect of plaintiffs comparatiYe fault on right to recovery. Dixon

v. Stewart. 658 P.2d 591 (Utah 1982). Compare Utah Code §78B-5-819(2)( c)(2008 )(jury

partially instructed about re-allocation of fault allocated to immune parties). lt \Yas not
11
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intended to instruct the jury to allocate fault on some basis between a vicariously liable
~

principal and agent, or master and servant.
Utah R. Civ. P. 49 allows a court to give a jury special interrogatories to find issues
of fact:
Rule 49. Special verdicts and interrogatories.

(a) Special verdicts. The court may require a jury to return only a special
verdict in the form of a special written finding upon each issue of fact. In
that event the court may submit to the jury written interrogatories susceptible
of categorical or other brief answer or may submit written fonns of the several
special findings which might properly be made under the pleadings and
evidence; or it may use such other method of submitting the issues and
requiring the written findings thereon as it deems most appropriate. The court
shall give to the jury such explanation and instruction concerning the matter
thus submitted as may be necessary to enable the jury to make its findings
upon each issue. If in so doing the court omits any issue of fact raised by the
pleadings or by the evidence~ each party waives his right to a trial by jury of
the issue so omitted unless before the jury retires he demands its submission
to the jury. As to an issue omit1ed without such demand the court may make
a finding; or, if it fails to do so. it shall be deemed to have made a finding in
accord with the judgment on the special verdict.
(Emphasis added). The issues of fact submitted to the jury were the percentages of fault of
each party. The legal effect of this allocation Yvas explained to them. It was stipulated that

Galeno was the agent of J &

L and that J & I \vas the agent of Smith~ s~ because the duty to

keep the floors of the store clean for customers was non-delegable. That stipulation made the
effect of the jurf s allocation of fault. as to the iiability of Smith~ sand J & I for Galeno. a

legal question. rather than a factual question. Juries do not decide legal questions. only
factual questions. Once the jury found the factual question of fault of Galena. and Smith· s.

12
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and given the stipulation that it was a non-delegable duty, the only question remaining was
~

the entry of judgment against Smith~s in the amount of Galena's fault~ 75%~ together ·with
Smith ~s fault~ 5%, or, 80%. Regarding J & I, the only task left was to enter judgment in the
amount of Galena's fault, or, 75%.
After the jury made its allocation of fault, Rodriguez submitted a proposed judgment
that required J & I Maintenance to pay for Galena's fault, and for Smith's to pay for Galena~s
fault and its own. In response to this, the trial court stated that this was a new argument not
submitted to the jury. This misunderstood the jury~s responsibility in a case such as this. For

~

example, if it is admitted that an employee causes injury, the jury is not given the discretion
to reject application of the doctrine of respondeat superior. The non-delegable duty doctrine
is a part of the field of agency~ and an application of respondeat superior. For sure~ if the
existence of the agency relationship is in question. the jury decides, under appropriate
instructions. whether the tortfeasor was an agent. Likewise, ifthere is a question ·whether the
agent was acting in the scope and course of that agency, the jury must make that decision.
But here it was undisputed that Galeno was acting as an agent and independent contractor
for both J & I Maintenance and Smith~ s. The jury was so instructed. as a matter of

information. in jury instruction 19.
Possibly the jury could have been instructed to add Galeno~ s fault to Smith ·s fault. to

arrive at a total fault attributed to Smith~s. in a general verdict form. Utah R. Civ. P. 49(b).~
:This possibility \:VOuld be inconsistent \Vith Utah Code §788-5-819. directing separate
special verdicts on fault and damages.
13
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However, this seems potentially confusing, and the jury here was not instructed to do that.
~

Instead, the jury was only instructed to find specific issues of fact, reserving for the court to
enter a judgment thereupon. Instructing the jury the way that they were in this case just
means that the trial court does the addition, of Galena's fault to J & I Maintenance, and
Galeno's fault to Smith's fault, to arrive at a proper judgment. Juries only deliver verdicts,
they don't draft judgments for the court to enter.
Other courts agree that the application of non-delegable duty is a question of law for
the court. Summers v. A.L. Gilbert Co.~ 69 Cal.App.4th 1155, 82 Cal.Rptr.2d 162

\@

(Cal.Ct.App. 1999)(existence of nondelegable duty is question oflaw. not fact; improper to
allow evidence on it~ or to instruct jury whether to find it: judgment for plaintiff reversed).
Accord, Breeden v. Anesthesia West. P. C. ~ 265 Neb. 356, 656 N. W.2d 913, 921 (2003); Funk

v. GMC 392 Mich.

9L 220 N.W.2d 641: 645 (1974); Saiz v. Belen Sch. Dist.~ 113 N.M. 387,

827 P.2d 102 (1992).
PART TWO

Smith's Should Be Liable For A !I Rodriguez· Taxed Costs
Rodriguez submitted costs to be taxed in the amount of $819.70. The trial court
reduced that amount to $40.99. representing 5% of the taxed costs. (R. 594-600). \Vhile the
trial court did not elaborate on its decision. it seems evident that the trial court treated taxed
costs in the same manner as ~-damages .. under Utah Code §788-5-820. Damages is a legal
term of art. refcning to compensation for a loss. generally occmTing prior to suit.

1

l
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Damage: ~Loss or injury to person or property .. :·
Damages: ~~Money claimed by~ or ordered to be paid to, a person as compensation for
loss or injury ... '~
Black's Law Dictionary (10 th ed. 2014). Thus, as commonly understood, damages refer to
compensation for harm done by a defendant.
Costs, on the other hand, do not have reference to harm caused to the plaintiff, but
refer to the price of utilizing the legal system. Costs can be more than, or less than, damages.
The t\:vo concepts. costs and damages~ do not have a direct relationship.
Cost: 'The charges or fees taxed by the comt~ such as filing fees, jury fees,
courthouse fees and reporter fees. - Also termed court costs".
Black~s Law Dictionary (10 th ed. 2014). The Legislature is presumed to have used terms with
a particular legal meaning in accordance with that accepted legal meaning. So, when the
LRA talks in tenns of a defendant~ s liabil itv for damages beine limited to a share of fault.
..

"--"'

"-""

✓

it means a defendant is liable for damages according to his proportionate share of fault, but
liable in full for taxable costs.
Other courts agree with Rodriguez. Ayala v. Olaiz, 161 Ariz. 129~ 776 P.2d 807, 809
(App. 1989):
¥/e do not believe the legislature contemplated that taxable court costs would
be considered .. damages·· under A.R.S. § 12-2506. ;.Damages~~ in that context
means the amount mYarded by the trier-of-fact for the injury sustained. Court
costs are not among. the damages determined by the trier-of-fact.
In Ayala. a p]aintiff whose recovery was reduced by 65% in a pure comparative fault state
was allowed to tax her costs in full. Ayala noted that a defendant who was interested in
l

-

I .)
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avoiding comi costs could use Rule 68 offer of judgment to make a reasonable offeL and
~

avoid after-accruing costs even if plaintiff prevailed. Accord~ Hales v. Humana ofArizona,
186 Ariz. 375, 923 P.2d 841 (App. 1996); Bohrer v. DeHart, 943 P.2d 1220, 1228-1229
(Colo. App. 1996); Washington v. City of New York, 160 ~1isc.2d 230; 608 N.Y.S.2d 610
(Bronx County, 1994)(full costs taxed against defendant who was 20% at fault); Jaramillo

v. Fisher Controls Co., Inc., 102 N.M. 614, 698 P.2d 887 (App. 1985)(ful1 costs taxed
against defendant 40% at fault); 0 'Brien v. Dombeck, 823 N.W.2d 895 (Minn. App.
2012)(defendant found 10% at fault taxed full costs); Lemos v. Eichel, 83 Cal.App.3d 110,
~

147 Cal.Rptr. 603 (Cal.Ct.App. 1978); Hyatt v. Sierra Boat Co., 79 Cal.App.3d 325, 145
Cal.Rptr. 4 7 ( Cal.Ct.App. 197 8)(plaintiff 40% at fault allowed to tax full costs against
defendant); Abreu v. Raymond. 56 Haw. 613,546 P.2d 1013 (1976)(defendants 60% at fault
taxed all costs): Hughes v. Foster Wheeler Co., 932 P.2d 784 (Alaska l 997)(statute reducing
recovery of damage by percentage of fault did not apply to costs).
A minority of courts allow the trial court discretion to tax costs in accordance ,vith the
allocation of fault for damages, or to disregard it. Hebert v. Bro1,,vn Bottling Group. 719 So.2d

~

1043 (La. 1998)(store 20% at fault liable for 20% of customer~s costs): Jorgensen v. City of

Kansas Ci(L 725 S.\V.2d 98 (Mo. App. l 987)(defendant city liable for 10% of costs): Big-O

Tires. Inc. v. Santini. 83 8 P.2d 1I 69 (¥/yo. 1992): : compare Greenberg v. Pac. Tel. & Tel.
Co .. 97 Cal.App.3d 102. 158 Cal.Rptr. 558 (Cal.Ct.App. l 979)(p1aintiff s 80~,,o fault a factor
to consider: statute did not mandate reduction of costs taxed according to plaintiffs fault) ..

]6
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These courts do not appear to have considered the legal distinction betvveen ,;damages'' and
··costs" to be important. In a general sense~ any expense to a party is a ··damage~\ but this
usage erases the common law distinction between these two concepts.
Smith's also argued for a denial of costs, under the theory that costs could not be taxed
against a party who bore less fault than the plaintiff. This argument suffers from the same
flaw as the trial court's approach, in basing taxation of costs on notions of fault. Further, this
argument is inconsistent with the Legislature~ s determination that a plaintiff can recover
damages against any defendant, or group of defendants~ whose fault exceeds the plaintiff.
Smith's argues that a plaintiff cannot tax costs against a party whose fault is less than her.
The legislative history of substitute SB64 shows that the Legislature considered, but
ultimately rejected, Smith's argument as it pertains to damages. _\\lhy should this Court
resurrect this failed legislative notion. in taxation of court costs? But the trial court did, in

facL tax costs against Smith's~ regardless of whether Rodriguez' fault exceeded Smith's.
Smith's also argued that Rodriguez should not be able to recover taxed costs because
the amount of her recovery \Vas relativelv small. If Rodriguez~ damages \Vere 1 million
•

.I

-

-·

rather~ Smith~ s would mve $50~000 in damages. \\1hy should Rodriguez not recover her taxed

costs then? How can taxation of costs be tied to the amount of damages awarded? Is not the
plaintiff with a $22~000 personal injury claim as entitled to reimbursement for resort to the
legal system~ and the catastrophically injured person. or the large corporation suing for

billions of dollars?

17
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CONCLUSION
The trial court properly instructed the jury hmv to detennine fault of each party. It
properly instructed the jury of the effect of the nondelegable duty that Smith~s owed to
Rodriguez. The trial court correctly submitted a special verdict form to separately detennine
fault and damages, in accord \Vith Utah Code §78B-5-8-8 l 9. The jury properly allocated fault
among the parties. However~ the trial court erred by not applying the nondelegable duty rule
when entering judgment. The trial court properly taxed the amount of costs, but erred in
treating taxable costs as '·damages'~ under Utah Code 78B-5-820. This erased the common
~

law distinction between these two tem1s.

RELIEF SOUGHT
The proposed judgment submitted by Rodriguez correctly assessed damages against
Smith~ sand J & I. It included damages against Smith's reduced to 80% (7 5% for Galena~ 5%
for Smith's)~ and 75% against J & I. This is according to the jury special verdict answers. As
to costs~ the amount of costs taxed is not disputed~ so the full amount of taxed costs should
be assessed against Smith~ s and J & I. These errors can be corrected~ by directing the trial
court to enter the proposed judgment submitte,d by Rodriguez.
l

DATED this+

r::;:;d~P~
aniel F. Bertch
Attorney for Plaintiff/Appellant Rodriguez
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the _/_ day of June, 2017, I caused a true and correct
digital copy of the foregoing APPELLANT'S BRIEF to be emailed, as ,vell as two printed
copies mailed~ postage prepaid, to the following:
Jared Casper
PETERSON & ASSOC.
230 South 500 East, Suite 500
Salt Lake City, UT 84102
j ared.casper@farmers.com
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Jury Instruction No.

_j_J_

The parties have stipulated that J&I Maintenance, Inc. was the independent contractor of
Smith's Food & Drug Centers, Inc. to, among other things, clean its floors. The parties have also
stipulated that Galeno Benigno d.b.a. American Janitorial Services was the independent
contractor of J&I Maintenance, Inc. to clean Smith's Food & Drug Centers, Inc.'s floors.
Usually, Smith's Food & Drug Centers, Inc. would not be liable for the negligence of an
independent contractor. However, Smith's Food & Drug Centers, Inc. has a nondelegable duty
to keep its premises reasonably safe for invitees, and the law imposes liability for physical harm
caused by a breach of the nondelegable duty to keep its premises reasonably safe for invitees
even though Smith's Food & Drug Centers, Inc. may have contracted with others who perfonned
the work which caused the injury.
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IN THE FOURTH JUDICIAL DISTRJCT COURT IN AND FOR
UTAH COUNTY, STATE OF UTAH
)

GLORIA RODRIGUEZ,

)

SPECIAL VERDICT

)
Plaintiff,

)
)

vs.

)

THE KROGER COMP AN-Y, SMITH S
FOOD AND DRUG CENTERS,
BENIGNO GALENO, J AND I
MAINTENANCE, JOHN DOES I-V,
1

Defendant.

!

IHtRo
Case No. 130400905

t:Jf lEEc

~ FUcr COURT

' Cl:I

Judge L. Douglas Hog~Esr J

l 4 2016

DRDAN DfPr,

)

)
)
)
)

MEMBERSOFTHEJURY:
Please answer the following questions in the order they are presented. If you find that the issue
has been proved by a preponderance of the evidence, answer "Yes." If you find that the evidence
is equally balanced or that the greater weight of evidence is against the issue, answer "No."

At least six jurors must agree on the answer to each question~ but they need not be the same six
on each question. When six or more of you have agreed on the answer to each question that is
required to be answered, your foreperson should sign and date the form and advise the bailiff that
you have reached a verdict.
(1) Was The Kroger Company/Smith's Food and Drug Centers negligent as alleged by Plaintiff?

(Check one.)
~Yes

D No

(2) Was J&I Maintenance, Inc. negligent as alleged by Plaintiff? (Check one.)

•

Yes~No

(3) Was Benigno Galeno d.b.a. American Janitorial negligent? (Check one.)

).Yes D No
(If you answer "Yes," to Questions 1, 2 or 3, please answer the nexr question. Jfyou answered
"No," to each of Questions 1, 2, and 3stop here. sign the verdict form and advise the bailiff)
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(4) Was Gloria Rodriguez negligent as alleged by the defendants? (Check one.)

~-Yes D No
(If you answered "Yes" to questions either Question 1, 2 or 3 and also answered "Yes" to
Question 4, please answer Question 5.)
(5) Assuming all of the fault that caused the harm totals 100%, what percentage is attributable to:
The Kroger Company/Smith's Food and Drug
Centers:

J&I Maintenance, Inc.:

Benigno Galeno d.b.a. American Janitorial:

Gloria Rodriguez:

TOTAL:

2

%

0

%

,s

%

do

~

~

%

100%

(When six or more ofyou have agreed on the answer to each question that is required to be
answered, your foreperson should sign and date the form and advise the bailiff that you have
reached a verdict.)
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RODRJGUEZ'S PROPOSED JUDGMENT
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Daniel F. Bertch (4728)
1996 East 6400 South= Suite l 00
Salt Lake City, UT 84121
Phone: (80 I) 424-3800
Email: danr@bertchrobson.com
Attorney for Plaintiff

-------------------------------------------THIRD DISTRICT COURT, \VEST JORDAN DEPARTMENT
SALT LAKE COUNTY. STATE OF UTAH

GLORIA RODRIGUEZ,

[PROPOSED]
JUDGMENT

Plaintiff~

Case No. 130400905
vs.
Judge L. Douglas Hogan
SMITH'S FOOD & DRUG CENTERS. INC..

a foreign corporation d/b/a SMITH'S:
BENIGNO GALENO~ d,'b/a AMERICAN
JANITORIAL SERVICES: J AND I
MAINTENANCE. a Utah corporation: and

JOHN DOES I-V.
Defendant.

This action came on for trial on February 24. 20 l 6 before a jury, with L. Douglas Hogan.
Third District Judge. presiding. The issue of the fault

or the parties was duly tried and the jury

duly rendered its verdict allocated fau It to the parties as follows: Smith ~s Food & Drug Centers.
Inc .. 5%: American Janitorial Scn·ices. 0'~1,:: J And I rvlaintenance. 0%: Begnino Galena. 75%:
and Gloria Rodriguez. 20%.

Thereafter. the par1ies stipulated that the damages suffered by

Plaintiff be set as follows: $ I 0.696.1 ~ for special damages. and S 11.303.87 in general damages.
for total damages of $22.000.00.

Because Smith ·s

O\\

~cl a non-delegable duty to customers.

including Gloria Rodriguez. judgment shall be entered against it for$ I 7.600.00. representing its
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own direct fault of 5%, as well as 75% fault for Benigno Galena. Because J & I Maintenance and
American Janitorial Services were assignees of Smith's non-delegable duty, judgment shall be
entered against them each, for $16,500.00, representing their liability for the 75% fault of
Benigno Galena. Gloria Rodriguez is entitled, pursuant to Utah Code §78B-5-824, to prejudgment interest at 7 .5% per annum from the date of the accident, August 26, 2011, on
stipulated special damages~ or, $802.21 per annum. As of August 26, 2016. this totals $4.011.05,
for five (5) years. Gloria Rodriguez is also entitled to pre-judgment interest at the rate of $802.21
per annum. from August 27, 2016, until entry of judgment: or $_ _ _ _ _ . which shall be
added to the amounts set fotth above for each party against whom judgment is entered.
Total judgment of$_ _ _ _ _ _ _ _ , together with costs taxed hereafter, is entered
against Defendant SMITH'S FOOD & DRUG CENTERS, INC., together with post-judgment
interest according to statute.
Total judgment of$_ _ _ _ _ _ _ _ , together ,vith costs taxed hereafter. is entered
against Defendants AMERICAN JANITORIAL SERVICES, and J & I MAINTENANCE,
together ,vith post-judgment interest according to statute.

THIS JUDGMENT IS ENTERED BY THE COURT AS EVIDENCED ffY THE DATED
ELECTRONIC SIGNATURE AT THE TOP OF THIS DOCUMENT.
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~

)
Plaintiff,

)
)
)

Case No. 130400905

vs.

)

Judge L. Douglas Hogan

<@

)
(ti)

THE KROGER COMPANY, SMITH'S
FOOD AND DRUG CENTERS,
BENIGNO GALENO, J AND I
MAINTENANCE, JOHN DOES 1-V,
~

)
)
)
)
)

)
Defendant.

This action came on for trial on February 24, 2016 before the above-referenced court and a jury.
with L. Douglas Hogan, Third District Judge, presiding. Plaintiff Gloria Rodriguez was present at
trial and was represented by Daniel Bertch of the law finn of Bertch Robson. Defendants The
Kroger Company and Smith's Food and Dmg Centers were present at trail through their agent
Shawn Line and were represented by Jared R. Casper of Petersen & Associates, and Defendant
J&I Maintenance. Inc. was also present at trial through its agent Joseph Cardenas and was also
represented by Jared R. Casper of Petersen & Associates. Testimony was given. evidence was

introduced. and arguments were heard on the sole issue presented to the jury. that of the fault of
the parties. After being instructed by the court. \Vithout objection. on the la\\· pertaining to the
causes of action alleged by Plaintiff Gloria Rodriguez against the defendants. the jury retired for

deliberations and returned the follov,·ing answers to questions submitted on Special Verdict:

October 20, 2016 01 :07 PM
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(1) Was The Kroger Company/Smith's Food and Drug Centers negligent as alleged by
Plaintiff? (Check one.)

x Yes

• No

(2) Was J&J Maintenance, Inc. negligent as alleged by Plaintiff? (Check one.)

•

YesxNo

(3) Was Benigno Galena d.b.a. American Janitorial negligent? (Check one.)

x Yes

• No

(4) Was Gloria Rodriguez negligent as alleged by the defendants? (Check one.)

x Yes

• No

(5) Assuming all of the fault that caused the harm totals 100%, what percentage is
attributable to:

The Kroger Company/Smith ·s Food and Dntg

Centers:

J&l Maintenance, Inc.:

__i __ %

_ _Q_ _ %

(I/

Benigno Galena db.a. American .laniwrial:

Gloria Rodriguf!:::

TOTAL:

/0

J_()

%

100%
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The verdict was then dated and signed the 24 th day of February, 2016 by Kim Collard, jury
foreperson.

On August 19, 2016, the parties entered a stipulation as to the damages incurred by Plaintiff Gloria
Rodriguez. In accordance thereto, the damages incurred by Plaintiff Gloria Rodriguez from the
slip and fall incident on August 26. 2011 are: $10:696.13 in economic damages and $11,303.87 in
~

non-economic damages. Plaintiff Gloria Rodriguez is entitled to pre-judgment interest on
economic damages of $4:.140 .40.

It is hereby ORDERED and ADJUDGED that Plaintiffs Complaint against J&I Maintenance~ Inc.
be! and the same is hereby dismissed~ with prejudice, and that Defendant J&l Maintenance~ Inc. be
awarded JUDGMENT in its favor on all claims made by Plaintiff against it, with costs. The costs
awarded to Defendant J&I Maintenance total $510. 70 as supported by the Affidavit of Jared R.
Casper Re: URCP 54(d)( I) Costs.

It is further ORDERED and ADJUDGED that Plaintiff Gloria Rodriguez be mvarded judgment
against Defendants The Kroger Company and Smith's Food & Drug Centers for 5%> of Plaintiff
Gloria Rodriguez· s damages in the amount of S 1.100.00 plus 5% of the prejudgment interest in the
amount of S2(P .02. Plaintiff G ioria Rn<lrigucz shall also be awarded 5~o of her costs pursuant to

URCP54(d)( 1) for a total of S40.99.

The judgmen~ i~ entered by the Court as c\·idenced by the dated electronic signature at the top of

this document.
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